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SALMAN M.A. SALMAN*

Legal Regime for Use and Protection of
International Watercourses in the
Southern African Region: Evolution
and Context
ABSTRACT
Water resources management is receiving increased attention
worldwide due to the growing realization that most areas of the
world face major challenges with regard to the quantitativeand
qualitativeaspects of water. These challenges are attributed to a
multitude offactors, the most important of which are the significant increase in population, urbanization, and environmental
d adation. Such factors are more apparent in the Southern
Afican Region than in many other parts of the world. The region
is, by and large,arid and semi-aridand as a resultfaces a shortage
of water in many areas. Moreover, the high rates of population
growth and urbanization threaten to worsen the situation. The
region depends, to a large extent, on the waters of river basins,
most of which are shared by two or more countries. Under these
circumstances, the potential for conflicts over shared water
resources exists and is expanding. Thus, the recent conclusion of
the Revised Protocol on Shared Watercourses in the Southern
African Development Community is a significant step towards
averting such conflicts and developing close cooperationfor a
sustainable, coordinated, and equitable utilization of Southern
Africa's shared watercourses. This article examines the water
resourceproblems of the Southern African Development Community Region and discusses and analyzes the Revised Protocol. The
articlecompares the main provisions of the Revised Protocol with
an earlierprotocol and with the United Nations Convention on the
Law of the Non-Navigational Uses of InternationalWatercourses.
I. INTRODUCTION
On August 7, 2000, thirteen out of the fourteen members of the
Southern African Development Community (SADC) signed the Revised
Protocol on Shared Watercourses in the Southern African Development
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The author would like to thank Messrs. David Grey, Kishor Uprety, and Jakob Granit, of the
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Community (Revised Protocol).' This is an agreement of great significance
given the fact that the Southern African Region is characterized by water
scarcity arising partly from temporal and spatial rainfall variability and by
a large number of transboundary river basins. The purposes of this article
are to give an overview of the water resources situation in SADC countries
and to discuss and analyze the main features of the Revised Protocol. This
analysis compares the Revised Protocol's main features with the earlier
SADC Protocol on Shared Watercourse Systems and with the United
Nations Convention on the Law of the Non-Navigational Uses of International Watercourses. The comparison demonstrates that the conclusion of
the Revised Protocol is a significant step for fostering cooperation over both
the quantitative and qualitative aspects of the shared watercourses in the
Southern African Region.
II. BACKGROUND
The SADC Region encompasses the African countries below
latitude five degrees south. This area is characterized by climatic zones that
range from the tropics of the Democratic Republic of Congo to the arid
regions of the Kalahari Desert in Botswana and the Namib Desert, which
extends from southern Angola through the coastal part of Namibia to the
northern coastal areas of South Africa. The small islands of Mauritius and
Seychelles, which lie east of the continent in the Indian Ocean, are also
members of the SADC. 2 Six of the members of the SADC are landlocked
states while the territories of the other members, except the Democratic
Republic of Congo, extend through long coastal zones across either the
Atlantic or the Indian Ocean.'
The countries of the SADC Region are also characterized by sharp
variations in size, population, and economic standards, as well as water
availability and use. The tiny island states of Mauritius and Seychelles and
the small landlocked countries of Lesotho and Swaziland sharply contrast
1. The members of the SADC who signed the Protocol are Angola, Botswana, Lesotho,
Malawi, Mauritius, Mozambique, Namibia, Seychelles, South Africa, Swaziland, Tanzania,
Zambia, and Zimbabwe. At the time of preparation of this article, the Democratic Republic
of Congo has not signed the Protocol and is the only member of the SADC who has not done
so. Revised Protocol on Shared Watercourses in the Southern African Development
Community, Aug. 7,2000,40 I.L.M. 321,321 [hereinafter Revised Protocol]. See also Salman

M.A. Salman, IntroductoryNote to SADC: Revised Protocolon Shared Watercourses in the Southern
African Development Community, 40 I.L.M. 317 (2001).
2. It is worth noting that the island state of Madagascar, which lies across the
Mozambique Channel between Mauritius and the main African continent, is not a member
of the SADC.
3. The six landlocked states are Botswana, Lesotho, Malawi, Swaziland, Zambia, and
Zimbabwe.
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with the vast countries of the Democratic Republic of Congo, Angola, and
South Africa. Additionally, the heavily populated countries of South Africa
and Tanzania are vastly different from the sparsely populated Seychelles,
Swaziland, Mauritius, and Namibia. The region also includes some of the
poorest countries in the world such as Malawi, Angola, Mozambique, and
Tanzania, whose per capita GNP ranges between $190 and $240. The per
capita GNPs of Seychelles, Mauritius, and South Africa are $6,420, $3,370,
and $3,160, respectively. While the annual average GNP growth rate of
Mozambique, Tanzania, and Botswana ranged between 8.6 percent and 4.7
percent in 1998-1999, four SADC countries had negative GNP growth rates
during that period. The negative growth rates of Angola and the Democratic Republic of Congo for the same period were perhaps due to the
conflict situation that has engulfed both countries, particularly Angola, for
some time. As such, the countries of the SADC region present wide
variations in climatic zones, area size, population, and economic standards.
Table 1 shows such variations.
Water availability in the SADC countries also varies sharply due
to a number of factors including the climate, which affects rainfall patterns,
as well as the number and size of the river basins in each country. In
Namibia, the Democratic Republic of Congo, and Angola, freshwater
availability, in cubic meters per capita, ranges from 27,000 to 15,000." These
levels are six to twenty-seven times higher than in the water scarce
countries of South Africa, Zimbabwe, and Malawi where freshwater per
capita ranges between 1,000 and 2,000 cubic meters. Groundwater potential
in the region is limited by the dry climate of the Kalahari Desert where
there is little possibility of recharging the fossil groundwater, and the

4. While the per capita wateravailability in Namibia is the highestin the SADC Region,
most of the water resources in Namibia are from river flows from other countries. See THE
WORLD BANK, WORLD DEVELOPMENT REPORT 2000-2001: ATTACKING POVERTY 291 (2000). The
annual rainfall in most parts of Namibia does not exceed 500 millimeters. See MUNYARADZI
CHENJE Er AL., WATER IN SOUTHERN AFRICA 26 (Munyaradzi Chenje & Phyllis Johnson eds.,
1996). Actually,
Namibia is the most arid country south of the Sahara. The mean annual
rainfall is 250 mm while the net evaporation can be as high as 3,700 mm per
annum. On average only 2% of the annual precipitation is available as runoff
and only 1%recharges the groundwater. Approximately 83% of the rainfall
evaporates and the vegetation uses only 14%... Namibia, like many other
countries in the region, experiences a scarcity of water in certain
development areas.
M. GOLDBLATr ET AL., WATER DEMAND MANAGEMENT: TOWARDS DEVELOPING EFFECTIVE
STRATEGIES FOR SOUTHERN AFRICA 72 (2000).
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TABLE 1: LAND AREA, POPULATION, GNP, AND GROWTH RATE
OF THE SADC COUNTRIES
Country

Angola
Botswana

Area
(thousand sq.
Km.)

1,247
582

Population
in
Millions
(1999)
12
2

GNP per
capita,
Dollars
(1999)

Annual
Average
GNP Growth
rate %
(1998-99)

220

-35.5

3240

4.7

2,345

50

110
(1998)

-8.5
(1990-98)

Lesotho

30

2

550

-0.8

Malawi

118

11

190

6.9

Mauritius

1.9

1.1

3,370
(1998)

3.8

Mozambique

802

17

230

8.6

Namibia

824

2

1,890

3.0

Seychelles

0.5

0.08
Sehlls0._00

6,420
(1998)

1.4
(1990-98)

1,221

42

3,160

0.8

0.98
1,400
Swaziland 170(1998)

-0.1
(1990-98)

Congo (D.R.)

South Africa
Swaziland

17

Tanzania

945

33

240

5.6

Zambia

753

10

320

2.6

Zimbabwe

391

12

520

0.0

Sources: World Bank, World Development Report 2000-2001: Attacking
Poverty 274-75 (2000); World Bank Atlas 2000, at 24-25, 42-43 (2000).
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potential is also limited by saline intrusion from the coast of Mozambique
that affects groundwater quality.5
The extreme spatial and temporal variability of rainfall in the
region, which includes tropical, semi-arid, and arid climatic zones, makes
the region susceptible to both drought and floods. "About seven per cent
of the region is desert with less than 100 mm of rain a year; close to a third
is arid or semi-arid with 100-600 mm a year; while only three per cent is
humid with more than 1,500 mm a year. As a whole, the region is prone to
unpredictable droughts alternating, in some areas, with floods from
tropical cyclones."' The effects of such droughts can be devastating. "In
Southern Africa, severe droughts in the early 1980s and 1990s have had
serious social and environmental impacts, bringing famine, disease, land
degradation, loss of domestic stock and wildlife, and even loss of human
life."7 The effects of floods can be even more serious. The floods of
February and March of 2000 in Zimbabwe, South Africa, and particularly
in Mozambique, were the worst in living memory! Due to a combination
of heavy rain and the cyclone Eline, "the usually placid Limpopo and
Zambezi rivers have swollen to rushing torrents up to 125 km (80 miles)
wide, sweeping away buildings and hurling livestock into the Indian

5. See Rafik Hirji & David Grey, Managing InternationalWaters inAfrica: Process and
Progress, in INTERNATIONAL WATERCOURSES-ENHANCING COOPERATION AND MANAGING

CONFLCT 77,81 (World Bank Technical Paper No. 414, Salman M. A. Salman & Laurence
Boisson de Chazournes eds., 1998). Despite those limitations, groundwater is an important
source of water supply for the small towns, villages, and dispersed settlements in some SADC
countries because of the high cost of providing surface water to those areas. Groundwater
sources
form the main water supply for rural settlements in Mozambique, Botswana
and Zimbabwe, and are important in South Africa and Namibia. Therefore,
although the proportion of water coming from groundwater sources may be
relatively small in the region, the sustainable management of groundwater
is very important for rural livelihoods, specially agriculture.
GOLDBLATT ET AL, supra note 4, at 13.
6. Dede Amanor-Wilks, Water Is Worth Dying For,NEws AFR., Oct. 9,2000, at 12.
7. See Hii & Grey, supranote 5, at 83. The authors state that during the 1990-1991
drought in Zimbabwe, the stock market declined by 62 percent and the GDP by 11 percent.
Agricultural production fell by 27 percent in South Africa during the same drought. See id.
The 1994-1995 drought in the SADC Region was worse than the 1990-1991 drought. More
than 5 million people were affected in Zimbabwe. See CHEME FT AL, supra note 4, at 33, 35.
The co-relation between water availability and the stock market is indicative of the
importance given to water in the Region. It is worth adding, in this connection, that in
Botswana the term "Pula," the name given to the local currency, actually means "rain."
"When a Head of State arrives, the Setswana greeting A pula e ne, translates as "Let it
rain-may blessings come." Id.at xviii.
8. See Mozambique's Misery, THE ECONOMIST, Mar. 4,2000, at 45-46. Mozambique has
been particularly susceptible to cyclones. In 1994, Mozambique was hit by cyclone Nadia,
which caused considerable damage. See CHENJE ET AL., supranote 4, at 192.
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Ocean."9 Water-borne diseases arising from a lack of safe drinking water,
as happened during the 2000 floods, or from lack of water for hygiene have
been identified as the primary cause of poor health in Sub-Saharan Africa.°
The SADC region includes a large number of transboundary rivers
with large seasonal and annual flow variations. Most of those rivers such
as the Zambezi, Limpopo, Okavango, Orange, and Congo rise in the central
plateau of the Region and flow eastward or westward, crossing or forming
the boundaries between a number of countries." As such, a number of river
basins are shared by a large number of countries, such as the Congo River,
which is shared by nine countries, and the Zambezi river, which is shared
by eight countries. The wide variation in water availability and the large
number of transboundary rivers in the SADC region increases the potential
for conflict among the SADC member countries.
Another challenge that faces the SADC Region is the steady
increase in population. Average population growth for most countries of
the SADC Region exceeds three percent, and the total population of the
Region, which was less than 200 million in 1999, is projected to exceed 350
million by 2025.12 "About 90 per cent of southern Africa's surface water is
used for irrigation, but only about 20 per cent of the agricultural land is
9. Mozambique'sMisery, supranote 8, at 45. The floods in 2000 affected 2 million people
in Mozambique, and the death toll exceeded 400 people. "Mozambique's catastrophe
worsened when locks in neighboring countries were opened to prevent dams from bursting."
After the Deluge, THE ECONOMIST, Mar. 11, 2000, at 52. For more information about
Mozambique, see infra note 42.
10. See NARENDRA P. SHARMA ET AL, AFRICAN WATER RESOURCES-CHALLENGES AND
OPPO INmESFORSUSTANABLEDEVELOPMENT8 (World Bank Technical Paper No. 331,1996).
11. A number of rivers and lakes form the boundaries between some of the countries of
the SADC Region for varying stretches. For example, the Zambezi River forms the boundaries
between Namibia and Zambia, and Zambia and Zimbabwe. Similarly, the Congo River forms
the boundaries between the Democratic Republic of Congo and the Republic of Congo, and
the Limpopo River between Botswana and South Africa. The Orange River is also a boundary
river between South Africa and Namibia, and the Okavango River, as well as the Kunene
River, between Angola and Namibia (the former constituting the borders to the east, whereas
the latter to the west). The Chobe River is a boundary river between Namibia and Botswana.
Lake Malawi also forms the borders for large stretches between Malawi and Tanzania, and
Malawi and Mozambique, and Lake Tanganyika between Tanzania and the Democratic
Republic of Congo. See generallySalman M. A. Salman, InternationalRivers as Boundaries-The
Disputeover Kasikili/Sedudu Islandand the Decision of the InternationalCourt ofJustice,25 WATER
INT'L 580 (2000). It should be added, however, that international law does not draw any legal
distinction between boundary rivers (also known as contiguous rivers), and rivers flowing
through the territories of two or more countries (known as successive rivers). The same rules
of international law apply to both types of rivers. This has been concluded by the Permanent
Court of International Justice in the River Oder Case. For details, see Territorial Jurisdiction
of the International Commission of the River Oder, 1929 P.C.I.J. (ser. A) No. 23, at 5,27 (Sept.
10).
12. See supra Table 1; WORLD BANK, WORLD DEVELOPMENT REPORT 1992: DEVELOPMENT
AND THE ENVIRONMENT 268-69 (1992).
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irrigated. About 70 per cent of the region's population depends on
agriculture for subsistence and wage employment. "13 The fast population
growth and the heavy dependence on irrigated agriculture, together with
the rapid urbanization and the increasing use of water in mining and other
industries, will add to pre-existing pressure on water resources in the
region, resulting in a larger demand for water. The larger demand will, in
turn, lead to a considerable decrease in available freshwater per capita and
to stress and scarcity in many of the countries in the SADC Region."
Increased demand will also sharpen competition among those countries for
the waters of their shared rivers. This will inevitably result in even more
disputes than already exist." Table 2 shows the variations in availability
and use of freshwater resources in the countries of the SADC Region and
the projected per capita water availability in each country in 2025.

13. Amanor-Wilks, supra note 6.
14. Water scarcity is defined as per capita water availability of less than 1000 cubic
meters per annum, whereas per capita water availability of less than 1700 cubic meters per
annum is deemed to be water stress. See THE MANAGEMENT OF SHARED RIVER BASINS 28
(Hubert H.G. Savenije & Pieter van der Zaag eds., 1998).
15. Indeed some disputes over shared water resources already exist between some of the
countries of the SADC Region. For example, the construction of theM'njoli Dam in Swaziland
over the Umbeluzi River, which is shared by Swaziland, Mozambique, and South Africa, has
reportedly decreased the flow of Umbeluzi water to Mozambique by almost half. The
construction of the Driekoppies Dam in South Africa over a tributary of the Incomati River
has raised concerns about the reduction of communal cropping land in Swaziland due to
flooding. For details, see Ebenizario Chonguica, Water and the Environment as a Locus fir
Conflict inAfrica, in GREEN CROSS INTERNATIONAL, WATER FOR PEACE IN THE MIDDLE EASTAND
SOUTHERN AFRICA 77 (2000). Namibia's proposed extraction of 17 million cubic meters of
water from the Okavango River for pipeline transport to Namibia's Eastern National Water
Carrier is another potential problem. The Okavango River is shared by Angola, Namibia,
Botswana, and Zimbabwe. Although the project is still under study, concerns have been
raised in the other riparian countries about the possible adverse impact of the project. For
details, see Peter Ashton, Southern African Water Conflicts: Are They Inevitable or Are They
Preventable?, in GREEN CROSS INTERNATIONAL, WATER FOR PEACE IN THE MIDDLE EAST AND

SOUTHERN AFRICA 86 (2000). Moreover, Mozambique, being the lowest riparian to eight of its
nine major shared rivers, is distrustful of the other upper riparians' intentions with regard to
those shared rivers. For more discussion of Mozambique's concerns, see Alvara Carmo Vaz
& Arnaldo Lopes Pereira, The Incomati and Limpopo InternationalRiver Basins--A View from
Downstream, in THE MANAGEMENrOFSHAREDRIVERBASINS 112 (Hubert H.G. Savenije & Pieter

van der Zaag eds., 1998). See also Dra. Joanne Heyink Leestemaker, The Domino Effect, a
Downstream Perspective in Water Management in Southern Africa, in GREEN CROSS
INTERNATIONAL, WATER FORPEACE IN THE MIDDLE EAST AND SOUTHERN AFRICA 140 (2000). It

should also be mentioned that there is disagreement between South Africa and Namibia over
their borders across the Orange River. See Salman, supra note 11. Whereas Namibia believes
the borders to be the middle of the Orange River, South Africa claims it should be the deepest
part of the river. For more details on this dispute, see infranote 20, Constitutionof the Republic
of Namibia.
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TABLE 2: FRESHWATER RESOURCES AVAILABLITY,
WITHDRAWAL AND ANNUAL USE PERCENT IN THE SADC
COUNTRIES

Country

Per Capita
Water
Availability
(cu. m.)
(1998)

Annual
Freshwater
Withdrawals
(billion cu.m.)
(1998)

Annual
Use
Percent of
Total
(1980-98)

Per Capita
Water
Availability
(cu. m.)
(2025)

15,783

0.5

0.3

5,936

9,413

0.1

0.7

6,040

21,134

0.4

0.0

N/a

Lesotho

2,527

0.1

1.0

959

Malawi

1,775

0.9

5.0

403

Mauritius

1,897

N/a

16.4

1,485

Mozambique

12,746

0.6

0.3

1,651

Namibia

27,373

0.3

0.5

2,952

N/a

N/a

N/a

N/a

South Africa

1,208

13.3

26.6

705

Swaziland

4,552

N/a

14.7

4,226

Tanzania

2,770

1.2

1.3

1,208

Zambia

12,001

1.7

1.5

5,018

1,711

1.2

6.1

1,172

Angola
Botswana
Congo (D.R.)

Seychelles

Zimbabwe
Sources:

WORLD BANK,

WORLD DEVELOPMENT REPORT 2000-2001:

ATTACKING POVERTY 290-91 (2000); WORLD BANK ATLAS 2000, at 34-35
(2000); THE MANAGEMENT OF SHARED RIVER BASINS 28 (Hubert H.G.
Savenije & Pieter van der Zaag eds., 1998).
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Il. HISTORY AND ORGANIZATIONAL STRUCTURE OF
THE SADC
A. History
The countries of the Southern African Region started their efforts
towards economic cooperation in the late seventies. In a historical step in
this direction, the foreign ministers of nine countries in the Region met in
Gabarone, Botswana, in May 1979 to discuss mechanisms for achieving
such cooperation. 16 That meeting was followed two months later by the
Arusha Conference in Tanzania, which also brought to the table representatives of a number of international organizations in addition to those nine
countries. On April 1, 1980, almost one year after the Gabarone meeting,
the Lusaka Declaration, Southern Africa: Towards Economic Liberation,
was issued. That Declaration established the Southern African Development Coordination Conference (SADCC), which included the same nine
states that had met in Gabarone a year earlier.1 7 The SADCC was an
association whose primary objectives were to facilitate economic development and integration and to lessen their dependence on South Africa,
which at that time was ruled by the white minority regime. The SADCC
continued to exist until 1992, although without the formal legal status of an
international organization because it lacked a legal instrument endowing
it with such status.
Realizing this lacuna, the countries of the SADCC concluded on
August 17, 1992, the Treaty of the Southern African Development
Community (SADC), establishing the SADC, in place of the SADCC, as an
official international organization."8 Namibia, who gained independence
in 1990, joined the other nine members by signing the Treaty in Windhoek,
Namibia's capital, and became the tenth member of the SADC. South

16. Those nine countries were Angola, Botswana, Lesotho, Malawi, Mozambique,
Swaziland, Tanzania, Zambia, and Zimbabwe.
17. Fora brief history of the SADC, see About SADCat http://www.sadc.int (last visited

Dec. 6,2001).
18. SeeTreaty of the Southern African Development Community, Apr. 1,1980,32 I.L.M.
120 (1993) [hereinafter Treaty of SADC]. The decision to formalize the status of the SADCC
was taken in 1989 during the Summit of Heads of State in Harare, Zimbabwe. During that
meeting, it was decided that the SADCC should be formalized to "give it an appropriate legal
status taking into account the need to replace the Memorandum of Understanding with an
Agreement, Charter or Treaty." See SADC website, supranote 17. According to Article 44 of
the Treaty, "This Treaty replaces the Memorandum of Understanding on the Institutions of
the Southern African Development Coordination Conference dated 20th July 1981." Treaty
of the Southern African Development Community, supraat 134. For more on the history of the
SADC, see also Rosalind H. Thomas, Introductory Note, 32 I.L.M.116 (1993).
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Africa joined the SADC in 1994, following the collapse of the apartheid
regime, and became the eleventh member of the organization.19 The
Treaty's preamble is far-reaching and refers to economic, political, and
legal issues. It starts with a reference to both the Lusaka Declaration of
April 1980 and the Windhoek Declaration, which was issued in August
1992, shortly before the SADC Treaty was signed. Both Declarations
affirmed the commitment to establish the SADC. The preamble also refers
to the need to mobilize resources to promote policies, programs, and
projects "within the framework for economic integration." It acknowledges
the need to involve the peoples of the region in the process of development
and integration through the guarantee of democratic rights, the observance
of human rights, and the rule of law. The preamble also recognizes the
Lagos Plan of Action of 1980 and the 1991 Treaty establishing the African
Economic Community as well as the principles of international law
governing relations between states.
Chapter Two deals with the establishment and legal status of the
SADC. According to Article 3, the "SADC shall be an international
organization, and shall have legal personality with capacity and power to
enter into contract, acquire, own or dispose of movable or immovable
property and to sue and be sued." Article 4 lays down general principles
for the Member's behavior. These principles include sovereign equality of
all members; solidarity, peace and security; human rights, democracy and
the rule of law; equity, balance and mutual benefit; and peaceful settlement
of disputes."

19. See supra note 17.
20. One commendable example of such peaceful settlement of disputes within the SADC
Region can be found inthe manner in which Namibia and Botswana resolved their dispute
over an island in the Chobe River called Kasikili by Namibia and Sedudu by Botswana. The
Chobe River forms the boundaries between the two countries for large stretches, including
the areas where the island lies. See Salman, supranote 11. Each of the two countries claimed
ownership of the island based on its interpretation of an 1890 Treaty between Germany and
Great Britain with regard to the delimitation of the borders of their colonies in Southern
Africa. Attempts to resolve the dispute through negotiations started immediately after
Namibia's independence in 1990 and later continued with the participation of Zimbabwe. As
the result of the failure of those efforts, the two countries agreed in 1996 to refer the dispute
to the International Court of Justice. The Court issued its decision on December 13, 1999,
interpreting the 1890 Treaty in such a manner as to place the boundary between the two
countries in the northern channel of the Chobe River, which results in the island being a part
of Botswana. See Kasikili/Sedudu Island (Bots. v. Namib.), General List No. 98, 1999 WL
1693057 (I.C.J. Dec. 13, 1999). See also Salman, supranote 11.
A similar dispute has recently arisen between South Africa and Namibia with regard
to their boundaries across the Orange River. The Orange River forms the boundaries between
the two countries for the entire southern border of Namibia and South Africa. Namibia claims
the border should be in the middle of the Orange River. Indeed, Article 1(4) of the Namibian
Constitution on the national territory of Namibia defines its national territory as
the whole of the territory recognized by the international community
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The objectives of the SADC, as stipulated in Article 5, include
achieving development and economic growth, alleviating poverty,
enhancing the standard and quality of life of the peoples of Southern
Africa, and supporting the socially disadvantaged through regional
integration. The objectives also include achieving "sustainable utilization
of natural resources and effective protection of the environment,"' as well
as promotion and maximization of productive employment and utilization
of resources of the Region.' Article 6 obliges the member states to adopt
adequate measures to promote the achievement of the objectives of the
SADC. It also obliges member states to refrain from taking any measures
likely to jeopardize the sustenance of its principles, the achievement of its
objectives, and the implementation of the Treaty provisions. Article 21 of
the Treaty indicates that the member states shall cooperate in all areas
necessary to foster regional development and integration on the basis of
balance, equity, and mutual benefit. Article 21 enumerates the areas of
cooperation, which include food security, land and agriculture, natural
resources and environment, as well as politics, diplomacy, international
relations, peace, and security.
B. Organizational Structure
The headquarters of the SADC are located in Gabarone, the capital
of Botswana. The institutions of the SADC, as spelled out in Chapter Five
of the Treaty, include the Summit of Heads of States or Governments, the
Council of Ministers, Commissions, the Standing Committee of Officials,
the Secretariat, and the Tribunal.'
The Summit of Heads of States is responsible for overall policy
direction and control of the functions of the SADC. The Summit, which
meets at least once a year, selects the Chairman and Vice Chairman of the
SADC and decides on the creation of Commissions, other institutions, and
committees and organs, as the need arises. The Summit also appoints the
Executive Secretary of the SADC and his Deputy on the recommendation

through the organs of the United Nations as Namibia, including the enclave,
harbor and port of Walvis Bay, as well as the off-shore islands of Namibia,
and its southern boundary shall extend to the middle of the Orange River.
See Constitutionof the Republic of Namibia,in CONSTUrTONSOF THE COUNTRIWS OF THE WORLD
(Albert P. Blaustein & Gisbert H. Flanz eds. 1990).
On the other hand, South Africa believes that the border should be the deepest part
of the river, which would be on the northern high water mark, and not the middle of the river.
For more on this dispute, see David Kashweka, Namibia in BorderDispute with South Africa?,
PANAFRICAN NEWS AGENCY, Nov. 21, 2000.
21. Treaty of SADC, supra note 18, art. 5(1)(g).
22. Id. art. 5(1)(0.
23. Id. art. 9.
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of the Council of Ministers.' Moreover, the Summit has the power to
admit, by a unanimous decision, any state to the membership of the
SADC.1 Such an admission would be finalized by accession to the Treaty.26
The Council of the SADC consists of one minister from each member state,
and the Treaty gives preference for the appointment of the minister
responsible for economic planning or finance. The Council is responsible
for approval of the policies and programs of the SADC, for overseeing its
functioning and development, for implementing its policies, and for
properly executing its programs. The Council makes its decisions by
consensus.' The Standing Committee of Officials is a technical advisory
committee to the Council and consists of one permanent secretary from
each member state.'
The Council also has the power to establish commissions to guide
and coordinate cooperation and integration policies and programs in
designated areas. Such commissions shall report to the Council. The
composition, powers, functions, procedures, and other matters related to
each commission and to other institutions shall be prescribed by an
appropriate protocol approved by the Summit." Among such institutions,
about sixteen sector coordinating offices have been established in the
various capitals of the member countries, including the Environment and
Land Management Sector (ELMs), which is based in Maseru, the capital of
Lesotho.? This office initially handled water resources management issues.
In 1996, however, a separate Water Sector Coordination Unit (WSCU) was

24. Id. art. 10.
25. Id. art. 8.
26. Id. art. 42.
27. Id.art. 11.
28. Id.art. 13.
29. Id. art. 12. It should be added, however, that the Treaty includes saving provisions
with regard to existing sector committees, sector coordinating units, or any other institutions
of the SADCC that existed immediately before the coming into force of the Treaty. Article 38
of the Treaty states that such institutions shall continue to subsist until the Council or the
Summit determines otherwise. This is notwithstanding Article 44 of the Treaty on the
termination of the Memorandum of Understanding on the institutions of the SADCC. Id. arts
38,44.
30. Other SADC sectors or institutions with mandates related to water resources include
the Drought Monitoring Centre, in Harare, Zimbabwe; Food Security, also in Harare; and
Inland Fisheries, Forestry and Wildlife, in Lilongwe, Malawi. See STATE OF THE
ENViRONMENT-ZAMBEZI BAsIN 2000, at 272 (M. Chenje ed., 2000). For a list of the SADC
offices, seeSADC Website, supranote 17. Activities of the Environment and Land Management
Sector of the SADC included initiating the Zambezi Action Plan (ZACPLAN) via the
Agreement on the Action Plan for the Environmentally Sound Management of the Common
Zambezi River System. Botswana, Mozambique, Tanzania, Zambia, and Zimbabwe
concluded the agreement in Harare, Zimbabwe, on May 28,1987. For the objectives of the
ZACPLAN and the role of the ELMS, see Chenji, supra, at 271-72; for the Agreement, see 27
I.L.M. 1109.
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established in Maseru." The vision for the Unit is "to attain the sustainable,
integrated planning, development, utilization and management of water
resources that contribute to the attainment of the SADC's overall objective
of an integrated regional economy on the basis of balance, equity and
mutual benefit for all member states."'
The Secretariat is the principal executive institution of the SADC
and is responsible for the strategic planning and management of the
programs of the SADC. It is also responsible for implementing Summit and
Council decisions as well as for financial and general administration.
Secretariat duties also include coordination and harmonization of the
policies and strategies of the member states. 3 The Secretariat is headed by
the Executive Secretary, who is appointed every four years and can have
other staff as the Council determines.'
The Tribunal is "constituted to ensure adherence to and the proper
interpretation of the provisions of the Treaty and the subsidiary instruments, and to adjudicate upon such disputes as may be referred to it."'
The composition, powers, functions, procedures, and other related matters
shall be prescribed by a Protocol adopted by the Summit. In addition, the
Tribunal shall give advisory opinions on matters referred to it by the
Summit or the Council. Members of the Tribunal are appointed for a
specified period, and the decisions of the Tribunal are final and binding.'
The Treaty has specified and defined Protocols as the necessary legal
mechanism for cooperation. Article 22 stipulates that "Member States shall
conclude such Protocols as may be necessary in each area of cooperation,
which shall spell out the objectives and scope of, and institutional
mechanisms for, cooperation and integration." The Treaty defines the term
"Protocol" as "an instrument of implementation of this Treaty, having the
same legal force as this Treaty."37 In addition to the 1995 Protocol and the
Revised Protocol, the SADC countries have concluded six more protocols.'

31. See CHENE ET AL, supra note 4, at 238.
32. See STATE OF THE ENVIRONMENT-ZAMBEZI BASIN 2000, supra note 30, at 272.
33. See Treaty of SADC, supra note 18, art.14.
34. Id.art. 15.
35. Id.art. 16(1). Moreover, Article 32 of the Treaty of SADC states that "[a]ny dispute
arising from the interpretationor application of this Treaty, which can notbe settled amicably,
shall be referred to the Tribunal." Id.art. 32.
36. id. art. 16(2) to (5). Asof the date of thsarticle, the Protocol dealing with the Tribunal
has not been adopted. For the Protocols adopted by the SADC thus far, see infra, note 38.
37. Treaty of SADC, supranote 18, at art 1(2).
38. Those protocols are (1) SADC Protocol on Transport, Communications and
Meteorology, signed in 1996; (2) SADC Protocol on Energy, signed in 1996; (3) SADC Protocol
on Mining, signed in 1997; (4) SADC Protocol on Trade signed in 1996; (5) SADC Protocol on
Wildlife Conservation and Wildlife Law Enforcement, signed in 1999; and (6) SADC Protocol
on Tourism, signed in 1999. For more details on those Protocols, see STATE OF THE
ENVIRONMENT-ZAMBEZI BASIN 2000, supra note 30, at 274-76.
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Thus, the Treaty has formalized the status of the SADC as an
international organization and has laid down a comprehensive framework
for cooperation among the SADC members.39 The Treaty has also established a hierarchical institutional structure for supervisory control and
issuance and implementation of policy decisions as well as other
programs.' The Treaty also includes enabling provisions for concluding
other cooperative legal instruments among the countries of the SADC
Region. 4 Those enabling provisions have paved the way for the conclusion
of the two SADC Protocols on shared water resources in the Region.
IV. SHARED WATERCOURSES IN THE SADC REGION
As stated earlier, one of the major characteristics of the SADC
Region is the presence of a large number of transboundary rivers. Each
country in the SADC Region shares at least one river basin with another
country (except, of course, for the island states of Mauritius and Seychelles). Mozambique is a riparian to nine international rivers and is the
lowest downstream riparian to eight of them,'2 and Angola and Zimbabwe
each share six such rivers with other SADC countries. Moreover, South
Africa, Tanzania, and Namibia each share five international rivers, while
Botswana and the Democratic Republic of Congo each share four international rivers with other SADC countries. Table 3 shows the international
river basins shared by each of the countries of the SADC Region.

39. See Treaty of SADC, supra note 18, art. 3(1).
40. Id. art. 11-16.
41. Id. art. 22.
42. Of the nine international river basins that Mozambique shares with its neighbors (see
Table 3 of this article), the Ruvuma river basin is the only river basin to which Mozambique
is not the lowest downstream riparian. Mozambique shares the Ruvuma river basin with
Tanzania, and a small part of the basin lies within Malawi. See THE MANAGEMENT OF SHARED
RIVERBASINS, supranote 14, at 112. See also PETER GLEIcK,THE WORLYS WATER2000-2001, THE
BIENNIAL REPORT ON FRESHWATER RESOURCES 233 (2000).
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TABLE 3: SADC COUNTRIES AND THEIR INTERNATIONAL
RIVER BASINS
Shared Basins
No. of Basins
Country
Mozambique

9

Buzi, Umbeluzi, Incomati, Limpopo,
Maputo, Ruvuma, Sabi, Zambezi, Pungue

Angola

6

Kuene, Cuvelai, Okavango, Zambezi,
Chiloango, Congo

Zimbabwe

6

Buzi, Limpopo, Okavango, Sabi,
Zambezi, Pungue

South Africa

5

Incomati, Limpopo, Maputo, Orange,
Umbeluzi

Tanzania

5

Congo, Nile, Ruvuma, Zambezi, Umba

Namibia

5

Kuene, Cuvelai, Okavango, Zambezi,
Orange

Botswana

4

Limpopo, Okavango, Orange, Zambezi

Congo (D.R.)

4

Ogooue, Congo, Nyanga, Chiloango,

Swaziland

3

Umbeluzi, Maputo, Incomati

Zambia

2

Zambezi, Congo

Lesotho

1

Orange

Malawi

1

Zambezi

Sources: PETER GLEICK, THE WORLD'S WATER 2000-2001, 220-38 (2000);
Rafik Hiiji & David Grey, ManagingInternationalWaters in Africa: Process
WATERCOURSES-ENHANCING
in INTERNATIONAL
and Progress
COOPERATION AND MANAGING CONFLICT 77, 79 (World Bank Technical
Paper No. 414, Salman MA. Salman & Laurence Boisson de Chazournes
eds., 1998).
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Table 4 also shows the basin countries and the basin areas that
share major river basins in the SADC region.43 With the exception of the
Congo River, all of the major rivers of the SADC Region are shared only
among SADC countries." None of the major rivers in the Southern African
Region runs exclusively in one country. The Congo and the Zambezi rivers
are shared by nine and eight countries, respectively, while each of the
Orange, Okavango, and Limpopo rivers is shared by four countries. Table
4 also shows the basin area of each such river basin. The presence of such
a large number of shared rivers within the SADC countries increases the
potential for conflict over the waters of such rivers, but this presence could
also act as a catalyst for cooperation among the riparians of the shared
rivers.
Since water scarcity threatens a number of countries in the SADC
Region, and a large number of its river basins are shared by two or more
countries, it is not surprising that after concluding the 1992 Treaty, the
SADX turned immediately to the issue of regulating the use and protection
of the waters of those shared river basins. It also placed the wider issue of
cooperation over such waters high on its agenda. Cooperation was
achieved through the conclusion of the Protocol on Shared Watercourse
Systems in 1995.

43. Some authors have included the Democratic Republic of Congo as one of the riparian
states to the Zambezi River. Mr. Gleick, for example, indicates that about 1000 km. of the area
of the Zambezi River basin, which is the equivalent of 0.07 percent of the total watershed, is
within the Democratic Republic of Congo. See GLEICK, supra note 42, at 238. The majority of
the authors in this area, however, seem to consider this percentage too negligible to qualify
the Democratic Republic of Congo as a riparian state of the Zambezi river. See STATE OF THE
ENVIRONMENT-ZAMBEZi BASIN 2000, supra note 30, at 2 (showing that the area details of the
Zambezibasin do not include the Democratic Republic of Congo). Similarly, Messrs, Hirji and
Grey have not included the Democratic Republic of Congo as a riparian state to the Zambezi
River. See Hirji & Grey, supra note 5, at 79. In addition to the eleven shared river basins
included in Table 4 above, there are five other smaller shared river basins within the SADC
Region to which a reference should also be made. Those river basins are (1) the Buzi River,
which is shared by Mozambique and Zimbabwe; (2) the Umbeluzi River, which is shared by
Swaziland, Mozambique, and South Africa; (3) the Pungwe River, which is shared by
Mozambique and Zimbabwe; (4) the Chiloango River, which is shared by Democratic
Republic of Congo, Angola, and Republic of Congo; and (5) the Songwe River, which is
shared by Malawi and Tanzania. See GLEICIK, supranote 42, at 220-38. See also CHENJE ET AL.,
supra note 4, at 165, 169. It should be clarified that the Chobe River, which originates in
Angola and forms part of the boundaries between Namibia and Botswana, joins the Zambezi
river at the borders of Namibia, Botswana, and Zambia. As such, the Chobe River is
considered part of the Zambezi River system and not a separate basin. For more details on the
Chobe, see Salman, supra note 11, at 581-82.
44. As is shown in Table 4, amongst the countries sharing the Congo River are
Cameroon, Burundi, and Rwanda. Those three countries are not members of the SADC.
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TABLE 4: MAJOR INTERNATIONAL RIVER BASINS IN THE
SADC REGION AND THE COUNTRIES SHARING THEM
Basin
No. of Basin
Basin Countries
Basin Area
Countries
(000 kn 2)
Congo
9
Congo (D.R), Central
3,690
African Republic, Angola,
Congo (R.), Zambia,
Tanzania, Cameroon,
Burundi, Rwanda
Zambezi
8
Zambia, Angola,
1,388
Zimbabwe, Mozambique,
Malawi, Botswana,
Tanzania, Namibia
Orange
4
South Africa, Namibia,
95
(Sengue)
Botswana, Lesotho
0
Okavango

4

Limpopo

4

Ruvuma

Botswana, Angola,
Namibia, Zimbabwe
South Africa, Botswana,
Mozambique, Zimbabwe

70
9

3

Tanzania, Mozambique,
Malawi

15
2

Incomati

3

46

Maputo

3

Cuvelai
(Etosha)
Sabi
(Save)

2

Mozambique, South Africa,
Swaziland
South Africa, Swaziland,
Mozambique
Angola, Namibia

2

Zimbabwe, Mozambique

41
6

31
16
7
11
6

Kunene
2
Angola, Namibia
11
(Cunene)
0
Sources: PETER H. GLEICK, THE WORLD'S WATER 2000-2001, at 220-38
(2000);Robert Rangeley, International River Basin Organization in
Africa 4 (World Bank Technical Paper No. 250, 1994).
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V. THE 1995 PROTOCOL ON SHARED WATERCOURSE SYSTEMS
The first attempt towards regulating the uses of shared watercourses in the SADC Region resulted in the Protocol on Shared Watercourse Systems in the Southern African Development Community (SADC)
Region." The 1995 Protocol was signed in Johannesburg, South Africa, by
ten of the eleven members of the SADC on August 23,1995. Angola, which
was afflicted by civil war at that time, did not sign the 1995 Protocol. The
1995 Protocol entered into force three years later on September 29, 1998."
The preamble to the 1995 Protocol is fairly comprehensive. It
recognizes both the Helsinki Rules and the work of the International Law
Commission on the non-navigational uses of international watercourses.
The preamble also acknowledges the relevant provisions of Agenda 21 of
the United Nations Conference on Environment and Development, the
concept of environmentally sound management, sustainable development,
and equitable utilization of shared watercourse systems in the SADC
Region. It mentions the existing and emerging socio-economic development programs in the SADC Region and their impact on the environment
as well as the desire to develop dose cooperation for judicious and
coordinated utilization of the water resources.
Article 1 defines the term "Drainage Basin" as "a geographical area
determined by the watershed limits of a system of waters including
underground waters flowing into a common terminus." This definition is
based largely on the Helsinki Rules adopted by the International Law
Association in 1966."7The 1995 Protocol also includes, however, a definition
of the term "watercourse system." This system is defined in Article 1 as
"the inter-related hydrologic components of a drainage basin such as
streams, rivers, lakes, canals, and underground water which constitute a

45. See Protocol on Shared Watercourse Systems in the Southern African Development
Community (SADC) Region (1995) (unpublished, on file with author) [hereinafter 1995
Protocol]. The 1995 Protocol, as well as the Revised Protocol of 2000, uses the term "shared"
as opposed to the term "international," which is generally used in the literature of
international water law including the United Nations Convention on the Law of the NonNavigational Uses of International Watercourses. Usage of the term "shared watercourses"
is not unusual, however. The World Commission on Dams uses the term "shared rivers"
repeatedly. See WORLDCOMM'NONDAMSDASANDDEVELOPMENT: A NEW FRAMEWORK FOR
DECISION-MAKING 251-56 (2000). This article uses both terms interchangeably.
46. For the date of entry into force of the 1995 Protocol, see Revised Protocol, supra note
1, art. 16(1).
47. Article 1 of the Helsinki Rules defines the term "international drainage basin" as "a
geographical area extending over two or more states determined by the watershed limits of
a system of waters, including surface and underground waters, flowing into a common
terminus." See INTERNATIONAL LAW ASSOCIATION, REPORTOFTHE FiFTY-SEcoNDCONFERENCE
HELD AT HELSINKI 486 (1967).
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unitary whole by virtue of their physical relationship." The definition is
based largely on the early work of the International Law Commission on
the draft UN Convention of the Law on the Non-Navigational Uses of
International Watercourses.4 Despite the differences in the two terms
(drainage basin and watercourse system), the 1995 Protocol uses both of
them, sometimes in a seemingly synonymous manner.
Article 2 of the 1995 Protocol lays down some general principles
as
such the concept of equality of rights in the use of the shared watercourse systems,49 the principle of community of interests in the equitable
utilization of the shared watercourses, as well as the need to maintain
proper balance between resource development and the conservation of the
environment. Those general principles also include the need to pursue and
establish close cooperation with regard to the study and execution of all
projects likely to have an effect on the regime of the watercourse system
and the exchange of information and data on the shared watercourse.
The 1995 Protocol embraces the concept of "equitable and
reasonable utilization"' ° and enumerates a number of factors and circumstances to be taken into account in determining such "equitable and
reasonable utilization." 1 Those factors are based mostly on the Helsinki
Rules, except for the last factor, which deals with "guidelines and agreed

48. The International Law Commission decided at its thirty-seventh session held in 1987
to postpone the issue of defining the term "watercourse" and to proceed with its work on the
draft Convention on the Law of the Non-Navigational Uses of International Watercourses on
the basis of a provisional working hypothesis. That hypothesis read, "A watercourse system
is formed of hydrographic components such as rivers, lakes, canals, glaciers and groundwater
constituting by virtue of their physical relationship a unitary whole." STEPHEN MCCAFFREY,
SEVENTH REPORT ON THE LAW OF THE NON-NAVIGATIONAL USES OF INTERNATIONAL
WATERCOURSES, at4, U.N. Doc. A/CN.4/436 (1991).

49. The principle of equality of rights means that each riparian state has as equal a right
as every other riparian state to utilize the waters of the international river in a reasonable and
beneficial manner. Equality of rights does not mean, however, an equal division of the waters
of the international river. See Jerome Lpper, Equitable Utilization, in THE LAW OF
INTERNATIONAL DRAINAGE BASINS 59,63 (A.H. Garretson et al. eds., 1967).

50. Equitable utilization has been defined as "the division of the waters of an
international river among the co-riparian states in accordance with the legitimate economic
and social needs of each, in such a manner as to achieve the maximum benefit for all with a
minimum of detriment to each." Id.
51. The factors laid down in article 2(7) of the 1995 Protocol are
(a) geographical, hydrographical, hydrological, climatical and other factors
of a natural character;
(b)the social and economic needs of the member States concerned;
(c) the effects of the use of a shared watercourse system in one watercourse
state on another watercourse state;
(d) existing and potential uses of the shared watercourse system;
(e) guidelines and agreed standards to be adopted.
1995 Protocol, supra note 45, art. 2(7).
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standards to be adopted."52 The Protocol does not indicate, however, what
those guidelines and standards would be, nor who would set them.
The 1995 Protocol obliges the member states to require any person
intending to use the waters of a shared watercourse for purposes other
than domestic use or any person intending to discharge waste into such
waters to obtain a permit for that purpose. It also obliges member states to
issue permits for discharge of waste but only after determining that such
discharge would not have a detrimental effect on the regime of the
watercourse system." This Protocol includes provisions that require a
riparian to notify other riparians of any planned measures of utmost
urgency originating within its territory.' It also includes provisions for
notification of other potentially affected states and competent international
organizations of any emergency originating within its territory.'5 Furthermore, the 1995 Protocol obliges member states within a shared watercourse
system to pursue and establish close cooperation in the study and
execution of all projects likely to have an effect on the watercourse.- 6 It also
includes provisions on preventing the introduction of alien species and
maintaining and protecting the shared watercourse system and related
installations.57

52. Article V(2) of the Helsinki Rules specifies the following factors for consideration in
determining what is a reasonable and equitable share:
(a) the geography of the basin, including in particular the extent of the
drainage area in the territory of each basin State;
(b) the hydrology of the basin, including in particular the contribution of
water by each basin State;
(c) the climate affecting the basin;
(d) the past utilization of the waters of the basin, including in particular
existing utilization;
(e) the economic and social needs of each basin State;
(f) the population dependent on the waters of the basin in each basin State;
(g) the comparative costs of altemative means of satisfying the economic and
social needs of each basin State;
(h) the availability of other resources;
(i) the avoidance of unnecessary waste in the utilization of waters of the
basin;
(j)the practicability of compensation to one or more of the co-basin States as
a means of adjusting conflicts among uses; and
(k) the degree to which the needs of a basin State may be satisfied, without
causing substantial injury to a co-basin State.
INTERNATIONAL LAW ASSOCIATION, supranote 47, at 488.
53. 1995 Protocol, supra note 45, art. 2(8).
54. Id. art. 2(10).
55. Id. art. 2(9).
56. Id. art. 2(4).
57. Id. art. 2(11)-(12).
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The 1995 Protocol recommends the establishment of a number of
institutions such as a monitoring unit to be based at the SADC Environment and Land Management Sector,' river basin commissions between
basin states for each drainage basin, and river authorities or boards for each
drainage basin.' The objectives of the river basin institutions, according to
Article 5 of the 1995 Protocol, include developing a monitoring policy for
shared watercourse systems, promoting equitable utilization of shared
watercourse systems, formulating strategies for the development of such
watercourses, and monitoring the execution of integrated water resources
development plans in shared watercourse systems. It also lays down a
number of functions for the river basin management institutions with
regard to national water resources policies and legislation, research
information and data handling, water control and utilization, environmental protection, and hydrometeorological monitoring. The rest of the Articles
of the 1995 Protocol deal with procedural matters such as settlement of
disputes, signature, ratification, entry into force, accession, amendments,
withdrawal, and termination.'
In summary, the 1995 Protocol devotes most of its articles to
procedural matters and to the establishment and operation of a number of
institutions whose effectiveness, if they were established, might not be that
certain. The factors for determining what is equitable and reasonable
utilization are subject to other guidelines that are not defined, and the 1995
Protocol does not make clear who would issue those guidelines. It does not
include any provisions on the obligation not to cause significant harm, and
the chapter on planned measures and the environment is quite cursory. It
deals only with planned measures of utmost urgency and does not lay
down any procedures for dealing with planned measures in normal times,
despite its calls for close cooperation regarding the study and execution of
all projects likely to have an effect on the watercourse. Moreover, the effects
of the 1995 Protocol on existing and future agreements are not addressed.
VI. THE UNITED NATIONS CONVENTION
Less than two years after the conclusion of the 1995 Protocol, the
United Nations General Assembly adopted the United Nations Convention
on the Law of the Non-Navigational Uses of International Watercourses6
58. See id. art. 3(2)(a). See generally supra note 30, for information on the SADC
Environment and Land Management Sector.
59. 1995 Protocol, supra note 45, art. 3(2)(c).
60. See generally id. art. 7-17.
61. The International Law Commission started working on the draft Convention at its
twenty-third session in 1971, following adoption by the General Assembly of Resolution 2669
(XXV) on December 8, 1970, asking the Commission to study the topic of "international
watercourses." The Commission completed its work and adopted the articles of the draft
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(UN Convention). The UN Convention is aframework convention that aims
at ensuring the utilization, development, conservation, management, and
protection of international watercourses. It also promotes optimal and
sustainable utilization for present and future generations.' The Convention
is divided into seven parts and consists of 37 articles, as well as an Annex
on arbitration that consists of 14 articles. The fact that it took more than 25
years to prepare and adopt the Convention underscores the difficulties
surrounding agreements over shared watercourses.
The Convention asserts in Article 1(2) that the use of international
watercourses for navigation is not within its scope except insofar as other
uses affect navigation or are affected by navigation. The Convention
defines the term "watercourse" to include both surface water and
groundwater connected to surface water.' The Convention embraces the
principle of equitable and reasonable utilization and lays down certain
factors and circumstances that should be taken into account for determining such equitable and reasonable utilization." The Convention also deals
with the obligation not to cause significant harm and requires the

Convention on June 24, 1994, and recommended the draft articles to the General Assembly
on that date. See generally Report of the Commission to the General Assembly on the Work of Its
Forty-Sixth Session, 2 Y.B. Int'l L. Comm'n 88, U.N. Doc. A/CN.4/SER.A/1994/Add.1. The
Convention was adopted by the General Assembly on May 21,1997, by a vote of 103 for, and
3 against (Burundi, China, and Turkey), with 27 abstentions. For the full text of the
Convention, see generally United Nations: Convention on the Law of the Non-Navigational
Uses of International Watercourses, May 21,1997, 36 LL.M. 700 [hereinafterUN Convention.
62. See generally UN Convention, supra note 61, at 703.
63. Article 2(a) of the Convention defines the term "watercourse" as "a system of surface
waters and groundwater constituting by virtue of their physical relationship a unitary whole
and normally flowing into a common terminus." Id. at 704. Article 2(b) defines international
watercourse as "a watercourse parts of which are situated in different states." Id.
64. Article 6(1) of the Convention states,
Utilization of an international watercourse in an equitable and reasonable
manner within the meaning of Article 5 requires taking into account all
relevant factors and circumstances including.
(a) Geographic, hydrographic, hydrological, climatic, ecological and other
factors of a natural character;
(b)Social and economic needs of the watercourse states concerned;
(c) Population dependent on the watercourse in the watercourse state;
(d)The effects of the use or uses of the watercourses in one watercourse State
on other watercourses States;
(e) Existing and potential uses of the watercourses;
(f) Conservation, protection, development and economy of the water
resources of the watercourse and the cost of measures taken to that effect;
(g) Availability of alternatives, of comparable value, to a particular planned
or existing use.
Id.at 706.
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watercourse states to take all appropriate measures to prevent the causing
of significant harm to other watercourse states.s
Other basic obligations under the Convention include the
obligation to cooperate through the establishment of joint mechanisms or
commissions,6 ' through the regular exchange of data and information, 7
and through the notification of other riparian states on planned measures
that may result in significant adverse effects on other riparians. ' The
Convention also includes detailed provisions on the environment that deal
with the protection, preservation, and management of international
watercourses.' 9 Article 33 and the Annex to the Convention deal with
dispute settlement mechanisms and procedures.'
The Convention was open for signature from May 21, 1997, until
May 20, 2000.71 The Convention shall enter into force on the ninetieth day
following the deposit of the thirty-fifth instrument of ratification, acceptance, approval, or accession with the Secretary General of the United
Nations. ' 2
Despite divergent views, 3 the Convention, building on the work
of the Institute of International Law and the International Law Association,
has brought international water law a long way. The Convention has
codified a number of customary international water law principles. Those
principles include the concept of reasonable and equitable utilization, the
obligation not to cause significant harm, the notification requirement for
planned measures, and the provisions relating to protection of the
environment.'4

65. See id. art. 7, at 706.
66. See id. art. 8, at 706-07.
67. See id. art. 9, at 707.
68. Planned Measures are dealt with in Part III(Articles 11-19) of the Convention. See id.
at 707-10. This is the longest part of the Convention and includes nine articles dealing with
a number of aspects, including notification, period for reply, obligations of the notifying state
during the period for reply, reply for notification, absence of reply for notification,
consultations and negotiations concerning planned measures, procedures in absence of
notification, and urgent implementation of planned measures.
69. See id. art. 20-26, at 710-12.
70. According to article 33(2), the mechanisms for settlement of disputes include the use
of good offices of a third party, or mediation or conciliation by a third party, or the use of any
joint watercourse institution that has been established by them, or agreement to submit the
dispute either to arbitration or to the International Court of Justice. See id. at 713. The Annex
lays down detailed procedures on arbitration.
71. See id. art. 34, at 715.
72. See id. art. 36, at 715. The Convention has not yet entered into force.
73. As discussed earlier, the Convention was adopted by a vote of 103 for and 3 against,
with 27 abstentions. Fifty-two countries did not participate in the voting. Id. at 700.
74. See Stephen McCaffrey, The UN Convention on the Law of the Non-NavigationalUses of
International Watercourses: Prospects and Pitfalls, in INTERNATIONAL WATERCOURSESENHANCING COOPERATION AND MANAGING CONFuIcT, supranote 5, at 26.
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VII. THE REVISED PROTOCOL ON SHARED WATERCOURSES
The limitations of the 1995 Protocol became quite apparent
following adoption of the UN Convention by the United Nations in May
of 1997. Although the 1995 Protocol entered into force and effect on
September 29,1998,1 the Summit of Heads of States of the SADC decided
to revise the 1995 Protocol. The revision was done to take into account
developments in the field of international water law as reflected in the UN
Convention, as well as to address the limitations of the Protocol. The
revision process began in late 1998 and culminated in the completion and
signing of the Revised Protocol on August 7,2000.76
The Preamble to the Revised Protocol is fairly comprehensive. Like
the preamble to the 1995 Protocol, it acknowledges the progress made by
the development and codification of international water law that was
initiated by the Helsinki Rules and continued by the UN Convention.
Similarly, it recognizes Agenda 21 of the United Nations Conference on
Environment and Development, the existing and emerging socio-economic
development programs in the SADC Region, and the desire to develop
close cooperation for judicious, sustainable, and coordinated utilization of
the SADC's shared water resources.
The absence of any acknowledgement of the 1995 Protocol in the
Revised Protocol's preamble is, however, quite conspicuous. Actually, the
sixth recital of the preamble states that "there are as yet no regional
conventions regulating common utilization and management of the
resources of shared watercourses in the SADC Region." The failure to refer
to the 1995 Protocol in the preamble and the indication that there are no
regional conventions on shared watercourses in the SADC are surprising
and somewhat inconsistent. It should be recalled that Article 16(1) of the
Revised Protocol does recognize the existence and validity of the 1995

75. See Revised Protocol, supra note 1,art. 16(1).
76. By the time the Revised Protocol was adopted on August 7,2000, the membership of
the SADC had grown to 14 members. The three new members are the Democratic Republic
of Congo and the two island states of Mauritius and Seychelles. As mentioned earlier, the
Democratic Republic of Congo has not yet signed the Revised Protocol. See Revised Protocol,
supra note 1, art. 16(1). The Democratic Republic of Congo (DRC)
is almost the only member of the 14-country Southern African
Development Community (SADC) that does not face a water shortage.

Interest in tapping the country's immense water and hydro-electric
potential was a key factor in allowing DRC entry into the SADC in 1997,
although the war has prevented the country from participating in SADC

protocols. With its huge water surplus, DRC has an estimated 37 per cent
of the hydro power potential of the entire African continent."
Amanor-Wilks, supra note 6. The symbolic signature of the Revised Protocol by Mauritius and
Seychelles should be interpreted as an endorsement of the Protocol's cooperative principles.
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Protocol when it states that "upon entry into force of this Protocol, the
Protocol on Shared Watercourse Systems in the Southern African Development Community (SADC) Region, which entered into force on 29th
September 1998, shall be repealed and replaced by this Protocol."
Article 2 lays down the objectives of the Revised Protocol, which
are "to foster closer cooperation for judicious, sustainable and coordinated
management, protection and utilization of shared watercourses, and
advance the SADC's agenda of regional integration and poverty alleviation." In addition, Article 2 lays down a number of ways for achieving
these objectives, such as promoting shared watercourse agreements;
advancing the sustainable, equitable, and reasonable utilization of such
shared watercourses; and promoting the coordinated and integrated as
well as environmentally sound development and management of shared
watercourses. Other ways for achieving the above-stated objectives include
promoting harmonious legislation and policies for the above purposes;
promoting research and technology development, information exchange,
and capacity building; and promoting the application of appropriate
technologies in shared watercourses management. Thus, the Revised
Protocol, like both the 1995 Protocol and the UN Convention, goes beyond
the issue of sharing the waters of the international rivers by addressing
issues such as sharing benefits, sustaining utilization, and protecting the
environment through coordinated development and management.
Article 3 of the Revised Protocol lays down a number of general
principles such as recognition of the unity and coherence of each shared
watercourse and the need to harmonize water uses in the shared watercourses; principles that were laid down in the 1995 Protocol. Other stated
principles include the equality of rights of the riparian states r7respect for
the rules of customary or general international water law, and the
importance of maintaining a balance between resource development and
the needs of the environment so as to promote sustainable development.
Moreover, the need for close cooperation and exchange of information and
data has also been highlighted in Article 3 of the Revised Protocol.' Article
3 has no equivalent in the 1995 Protocol and goes beyond the provisions of
the UN Convention discussed above.

77. For an explanation of the concept of "equality of rights of riparian states," see iUpper,
supra note 49.
78. Cooperation is needed not only for sharing the waters of, and the benefits derived
from, the shared rivers of the SADC Region but also for dealing with floods and drought. For
example, during floods in Mozambique, large amounts of water usually originate outside
Mozambique, flowing into Mozambique through the nine rivers it shares with other SADC
countries. See After the Deluge, supra note 9; GLEICK,supra note 42. Drought is exacerbated by
poor watershed management and deforestation resulting from the increased use of firewood.
See After the Deluge, supra note 9. As such, dealing with floods and drought requires close
cooperation among the SADC countries.
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A. Main Similarities between the UN Convention and the Revised
Protocol
The Revised Protocol is based, to a considerable extent, on the UN
Convention and it embodies a number of its concepts. Indeed, the preamble
to the Revised Protocol refers specifically to "the progress with the
development and codification of international water law initiated by the
Helsinki Rules and that of the United Nations Convention on the Law of
the Non-Navigational Uses of International Watercourses." Those main
concepts and the manner in which the Revised Protocol, as compared to the
1995 Protocol, has dealt with them are discussed below.
1. Use of the Term "Watercourse"
Consistent with the UN Convention, the Revised Protocol, unlike
the 1995 Protocol, does not include a definition of the term "drainage
basin," nor is the term used in the Revised Protocol. Instead, the Revised
Protocol uses the term "watercourse" and adopts a definition for the term
similar to the one used by the UN Convention. Under Article 2(a) of the
UN Convention, the term "watercourse" is defined as "a system of surface
waters and groundwaters constituting by virtue of their physical relationship a unitary whole and normally flowing into a common terminus." It
should be added, however, that the Protocol, unlike the UN Convention,
goes further and defines the term "common terminus" to include "sea,
lake, or aquifer."' It should also be noted that the Revised Protocol, like the
1995 Protocol, uses the term "shared watercourse," not the term "international watercourse" used in the UN Convention.' The definition given to
each term, though not exactly the same, conveys the same meaning. The
UN Convention defines the term "international watercourse" to mean "a
watercourse, parts of which are situated in different States." 2 The Revised
Protocol defines the term "shared watercourse" to mean "a watercourse
passing through or forming the border between two or more Watercourse

79. The Revised Protocol uses the word "consisting" rather than the word "constituting."
This is clearly a typographical error. The correct word should have been "constituting." See
Revised Protocol, supra note 1, art. 2(a).
80. As such, Article 1 of the Revised Protocol defines the term "watercourse" to mean "a
system of surface and ground waters consisting [sic] by virtue of their physical relationship
a unitary whole normally flowing into a common terminus such as sea, lake or aquifer." Id.
art. 1. The addition of the last phrase "such as sea, lake or aquifer" has apparently been done
to accommodate Mozambique, which opposed the phrase "water flowing into a common
terminus." See STATE OF THE ENVIRONMENT-ZAMBEZI BASIN 2000, supra note 30, at 274.
81. See Revised Protocol, supra note 1; 1995 Protocol, supra note 45.
82. UN Convention, supra note 61, art. 2(b).
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States.'s This approach of dropping the term "drainage basin" and using
the term "watercourses" makes the Revised Protocol clearer and internally
more consistent than the 1995 Protocol and brings it more in line with the
UN Convention."
2. Equitable and Reasonable Utilization and the Obligation Not to Cause
Significant Harm
Drawing on the UN Convention, the Revised Protocol adopts the
concept of "equitable and reasonable utilization." In Article 3(8)(a), it
enumerates factors similar to those enumerated in Article 6(1) of the UN
Convention for determining what is equitable and reasonable utilization.'
Also, Article 3(8)(b) of the Revised Protocol regarding the weight to be
given to each factor is similar to Article 6(3) of the UN Convention.86
The provisions regarding the obligation not to cause significant
harm under Article 3(10) of the Revised Protocol are also based on the
provisions of Article 7 of the UN Convention, albeit with one significant
difference. This difference relates to what a watercourse state should give
"due regard to" when significant harm is caused to another watercourse
state as a result of its utilization of the shared watercourse. 7 The UN
Convention requires that due regard be given to the provisions of articles
5 and 6 on reasonable and equitable utilization, while the Revised Protocol
requires that due regard be given to the requirement to take all appropriate
measures to prevent significant harm."

83. Revised Protocol, supra note 1,art. 1.
84. It should be added that the definition of the term "watercourse" adopted by both the
UN Convention and the Revised Protocol applies only to groundwater that is connected to
surface water. The definition does not extend to confined groundwater (i.e., groundwater that
does not contribute water to, or receive water from, other sources). In this connection, the
International Law Commission, after completing its work on the draft UN Convention in
1994, adopted a Resolution on Confined Transhoundary Groundwater to address the fact that
the definition of the term watercourse in the Convention does not include such transboundary
groundwater. The Resolution commends states to be guided by the principles contained in
the UN Convention, where appropriate, in regulating confined transboundary groundwater.
For the International Law Commission Resolution, see Report of the Commission to the General
Assembly on the Work ofits Forty-SixthSession, supranote 61, at 135. For discussion of this issue,
see Stephen McCaffrey, InternationalGroundwaterLaw: Evolution andContext, in GROUNDWATER
LEGAL AND POLICY PERSPECTIVES 139 (Salman M. A. Salman, ed., 1999). See also RAJ KRISHNA
& SALMAN M.A. SALMAN, InternationalGroundwaterLaw and the World Bank Policyfor Projects
on TransboundaryGroundwater,id. at 175-76.
85. For the factors enumerated in Article 6, see supranote 64.
86. See UN Convention, supra note 61, art. 6(3).
87. See Revised Protocol, supranote 1, art. 3(10); UN Convention, supra note 61, art. 7(2).
88. Article 7 of the UN Convention states,
1. Watercourse States shall, in utilizing an international watercourse in their
territories, take all appropriate measures to prevent the causing of
significant harm. 2. Where significant harm nevertheless is caused to another
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The manner in which the UN Convention deals with the issues of
equitable and reasonable utilization and the obligation not to cause
significant harm has led many experts to conclude that the UN Convention
subordinates the obligation not to cause significant harm to the principle
of equitable and reasonable utilization." As we have seen, paragraph 2 of
Article 7 of the UN Convention requires giving due regard to the principle
of equitable and reasonable utilization when significant harm has
nevertheless been caused to another watercourse state. The paragraph also
indicates that harm may be tolerated in cases where the question of
compensation may be discussed. Additionally, the factors for determining
"equitable and reasonable utilization" under the UN Convention include
both "the effects of the use or uses of the watercourse in one watercourse
State on other watercourse States" and "existing and potential uses of the
watercourse."" ' The obligation not to cause significant harm will have to be
measured by both of the effects and uses mentioned above. The inclusion
of existing uses as one of the factors for determining equitable and
reasonable utilization supports the argument that the obligation not to
cause significant harm is, indeed, subordinated to the principle of equitable
and reasonable utilization under the UN Convention.
The Revised Protocol's requirement to give due regard to the
obligation not to cause harm, and not to the principle of equitable and
reasonable utilization, could be the result of reluctance to subordinate the
obligation not to cause significant harm to the principle of equitable and
reasonable utilization. 1 It may also be an attempt to give equal weight to

watercourse State, the State whose use causes such harm shall, in the
absence of agreement to such use, take all appropriate measures, having due
regard for the provisions of articles 5 and 6, in consultation with the affected
State, to eliminate or mitigate such harm and, where appropriate, to discuss
the question of compensation.
UN Convention, supranote 61, art. 7.
Articles 5 and 6 are the ones dealing with equitable utilization. On the other hand,
Article 3 (10) of the Revised Protocol reads,
(a) State Parties shall, in utilizing a shared watercourse in their territories,
take all appropriate measure to prevent the causing of significant harm to
other Watercourse States. (b) Where significant harm nevertheless is caused
to another Watercourse State, the State whose use causes such harm shall,
in the absence of agreement to such use, take all appropriate measures,
having due regard for the provisions of paragraph (a) above, in consultation
with the affected State, to eliminate or mitigate such harm and, where
appropriate, to discuss the question of compensation.
Revised Protocol, supranote 1, art. 3(10).
89. For a discussion of the principle of equitable and reasonable utilization and the
obligation not to cause significant harm and the conclusion that the former takes precedence
over the latter, see McCaffrey, supra note 74, at 22.
90. UN Convention, supranote 61, art. 6(1)(d)-(e).
91. See Revised Protocol, supranote 1,art. 3(10)(b) of the Revised Protocol.
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the two principles and to satisfy the proponents of both.' This ambiguity,
however, is likely to generate some controversy as to which of the two
principles dominates. The fact that the Revised Protocol tolerates the
causing of harm by including provisions on mitigation of such harm, and
also includes provisions on compensation, indicates that the obligation is
not absolute.93 Similarly, the inclusion of the two factors relating to "the
effects of the use or uses of the watercourse in one watercourse State on
other watercourse States" and to "existing and potential uses of the
watercourses" as elements for determining reasonable and equitable
utilization supports the conclusion that the Revised Protocol has indeed
subordinated the obligation not to cause harm to the principle of equitable
and reasonable utilization." This interpretation, however, will most likely
be unacceptable to some of the member countries of the SADC, particularly

the downstream riparians.
The predominance of the principle of equitable and reasonable
utilization as the guiding principle for international water law is further
supported by the decision of the International Court of Justice in the
Gabcikovo-Nagymaros case. 5 In that case, the Court cited equitable and

92. It is interesting to note how the language of the articles of the Convention on the
relationship between the principle of equitable and reasonable utilization on the one hand,
and the obligation not to cause significant harm rule on the other, were negotiated during
discussion of the draft UN Convention by the Working Group of the Sixth Committee of the
General Assembly. The attempt to reconcile the views of the participants on those two
principles, as noted by Caflisch, resulted in the replacement of the words "taking into
account" in Article 7(2) of the draft UN Convention with the expression "having due regard
for." As such, the new Article 7(2) reads,
Where significant harm nevertheless is caused to another Watercourse State,
the State whose use cause such harm shall, in the absence of agreement to
such use, take all appropriate measures, having due regardfor the provisions
of Articles 5 and 6, in consultation with the affected State, to eliminate or
mitigate such harm, and where appropriate, to discuss the question of
compensation.
UN Convention, supranote 61, art. 7(2) (emphasis added).
This new formula was considered by a number of lower riparians to be
sufficiently neutral not to suggest a subordination of the no-harm rule to the
principle of equitable and reasonable utilization. A number of upper
riparians thought just the contrary, namely, that that formula was strong
enough to support the idea of such subordination.
Lucius Caflish, Regulation of the Uses of International Watercourses, in INTERNATIONAL
WATERCOURSES--ENHANCING CooPERATON AND MANAGING CONFLICT, supra note 5, at 7,
93. See Revised Protocol, supranote 1,art. 3(10)(b).
94. Id. art. 3(8)(a)(v).
95. The InternationalCourt of Justice, in its judgment in the Gabcikomo-Nagymaros Project,
emphasized the importance that "the multi-purpose program, in the form of a coordinated
single unit, for the use, development and protection of the watercourse is implemented in an
equitable and reasonable manner." Hung. v. Slovk., 37 I.L.M. 162 (Sept. 25,1997), at 202. No
reference to the obligation not to cause harm was included in the judgment.
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reasonable utilization as the basis for the development and protection of
the watercourses in question. The decision made no reference to the
obligation not to cause significant harm. This decision will certainly
strengthen the arguments in favor of the predominance of equitable and
reasonable utilization and is likely to be followed by tribunals looking into
this issue in the future.
Despite the different wording of the UN Convention and the
Revised Protocol, one could still conclude that the Revised Protocol also
subordinates the obligation not to cause significant harm to the principle
of equitable and reasonable utilization. This conclusion is supported by the
text of the Revised Protocol that seems to tolerate the causing of harm
because it includes harm-mitigation provisions. This reading would also
bring the Revised Protocol in line with the UN Convention by ensuring
that the former is also concerned with the optimal and sustainable
utilization of the shared watercourses." Downstream riparians who favor
the obligation not to cause harm because it protects their interests are likely
to challenge this conclusion.

The Gabcikovo-Nagymaros case arose out of a dispute between Hungary and
Czechoslovakia over whether or not to build two barrages over the Danube River as
envisaged under a treaty concluded on September 16, 1977, between the two countries.
Construction began in the late 1970s, but in the mid 1980s environmental groups in Hungary
claimed negative environmental impacts, began agitating against the project, and forced the
Hungarian government to suspend work on the project in 1989. Czechoslovakia insisted that
there were no negative environmental impacts and decided to proceed unilaterally with a
provisional solution consisting of a single barrage on its side of the Danube. This required the
diversion of a considerable amount of the waters of the Danube to its territory.
Czechoslovakia claimed this was justified under the 1977 treaty. As a result of the unilateral
action of Czechoslovakia, Hungary decided to terminate the 1977 treaty. The situation became
more complicated as a result of the split of Czechoslovakia in December 1992 into two
countries and the agreement that Slovakia would succeed in owning the Czechoslovakia
portion of the project. By that time, Czechoslovakia had already dammed the Danube and
diverted the waters into its territory.
As a result of pressure from the Commission of the European Communities, the two
countries agreed in April 1993 to refer the dispute to the International Court of Justice. The
Court ruled in September 1997 that Hungary was not entitled to suspend or terminate the
work on the project in 1989 on environmental grounds. The Court also ruled that
Czechoslovakia, which was succeeded later by Slovakia, was not entitled to operate the
project using the unilateral solution it developed without an agreement with Hungary.
Furthermore, the Court ruled that Hungary was not entitled to terminate the 1977 treaty on
the grounds of ecological necessity and concluded that the treaty is still in force; "Hungary
and Slovakia must negotiate in good faith in the light of the prevailing situation, and must
take all necessary measures to ensure the achievement of the objectives of the Treaty of 16
September 1977, in accordance with such modalities as they may agree upon." Id. at 203.
96. See UN Convention, supra note 61, at 703.
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3. PlannedMeasures
Article 4(1) of the Protocol on Planned Measures is a reiteration of
Articles 11 through 19 of the UN Convention.' These provisions include
the same issues addressed by the UN Convention regarding notification to
other riparians of planned measures that may have a significant adverse
effect upon them, the period for reply," obligations of the notifying state
during the period for reply, reply to notification, or absence of a reply.
They also address issues of consultation and negotiations concerning
planned measures, procedures in the absence of notification, and the
urgent implementation of planned measures." The 1995 Protocol only
addressed planned measures of utmost urgency but without providing any
detailed procedures. Despite the lack of procedures, the 1995 Protocol
obliged states within a shared watercourse system to pursue and establish
close cooperation in the study and execution of all projects likely to have
an effect on the watercourses. °° No procedures for notification were
spelled out in the 1995 Protocol, however.10' This made the possibility of
close cooperation less likely under the 1995 Protocol than under the
Revised Protocol, which outlines consultation, negotiation, and notification
procedures.
4. Environmental Provisions
Article 4(2) and (3) of the Revised Protocol, which deal with
Environmental Protection and Preservation, reiterate, with minor adjustments, Articles 20 through 26 of the UN Convention."m Both sets of articles
deal with the protection and preservation of ecosystems and with the
prevention, reduction and control of pollution. 3 Measures

97. See Revised Protocol, supra note 1,art. 4(1);UN Convention, supranote 61, art. 11-19.
98. Both instruments indicate that the notifying state shall allow the notified states a
period of six months to study and evaluate the possible effects of the planned measures and
to communicate their findings. Similarly, both instruments allow, at the request of a notified
state, an extension of six months for completion of the evaluation and communication of the
findings.
99. See Revised Protocol, supranote 1,art. 4(1); UN Convention, supra note 61, art. 11-19.
100. See 1995 Protocol, supra note 45, art. 2(4).
101. Articles 4 and 5 of the 1995 Protocol require the Member States within a shared
watercourse to pursue and establish close cooperation and to exchange available information
and data on the watercourses. The 1995 Protocol, however, does not include provisions on
notification. Id. art. 4,5.
102. See Revised Protocol, supranote 1,art. 4(2)-(3); UN Convention, supranote 61, art. 2026.
103. The term "pollution" has been defined by Article 21 of the UN Convention to mean
"any detrimental alteration in the composition or quality of the waters of an international
watercourse which results directly or indirectly from human conduct." The Revised Protocol
uses the same definition; however, the Revised Protocol includes all the definitions in Article
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recommended to deal with such matters include setting joint water quality
objectives and criteria; establishing techniques and practices to address
pollution from point and non-point sources; and establishing a list of
substances whose introduction into the waters of the shared watercourses
is to be prohibited, limited, investigated, or monitored.' Similarly, the
Article obliges the State Parties to take all measures to prevent the
introduction of alien or new species that may have detrimental effects on
the ecosystem of the watercourse. State Parties are also obliged to take all
measures for protection and preservation of the aquatic environment
(called marine environment in the UN Convention). 5 of the shared
watercourse. Thus, treatment of the environment under the Revised
Protocol is far more elaborate than the 1995 Protocol and is in line with the
UN Convention. Such treatment credits the Revised Protocol with paying
the same attention to the qualitative issues as it has to the quantitative ones.
5. Management of Shared Watercourses
The Revised Protocol addresses, in Article 4(3), three main areas
related to management," ' regulation,1" and installations.1 ' These areas are
dealt with in much the same way as the UN Convention deals with them
under Articles 24, 25, 26, and 29. Those articles call for consultation
concerning the management of a shared watercourse that may include the
establishment of a joint management mechanism. They also call for
cooperation, where appropriate, to respond to the needs or opportunities
for regulation of the flow of the waters of a shared watercourse.' °9
Watercourse states are also asked to employ their best efforts to maintain

1,whereas the UN Convention includes some definitions in Article 2, and others, such as the
term "pollution," in the respective article dealing with the subject matter.
104. See Revised Protocol, supra note 1, art. 4(2)-(3); UN Convention, supra note 61, art.
20-26.
105. See UN Convention, supra note 61, art. 23.
106. Article 24 of the UN Convention states that the term "management" refers in
particular to "(a) Planning the sustainable development of an international watercourse and
providing for the implementation of any plans adopted; and (b) Otherwise promoting the
rational and optimal utilization, protection and control of the watercourse." UN Convention,
supranote 61, art. 24. The Revised Protocol adopts a similar definition for this term in Article
1. See Revised Protocol, supranote 1, art. 1.
107. Article 25 of the UN Convention defines the term "regulation" to mean "the use of
hydraulic works or any other continuing measure to alter, vary or otherwise control the flow
of the waters of an international watercourse." UN Convention, supra note 61, art. 25. A
similar definition for the term isincluded in Article I of the Revised Protocol. See Revised
Protocol, supranote 1, art. 1.
108. The term "installations" is not defined in the UN Convention, but it is dealt with
under Article 26 of the UN Convention. UN Convention, supra note 61, art. 26.
109. UN Convention, supranote 61, art. 25; Revised Protocol, supra note 1, art. 4(3)(b)(ii).
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and protect installations, facilities, and other works related to the shared
watercourse.
Article 4(3) of the Revised Protocol and Articles 24, 25, and 26 of
the UN Convention complement other provisions in the UN Convention
and the Revised Protocol regarding the exchange of available information
and data.1 0 This language underscores the overall spirit of the two
instruments on the need for cooperation for attaining optimal utilization
and adequate protection of the shared watercourses."' Unlike the 1995
Protocol, the Revised Protocol deals with those issues in an elaborate and
comprehensive manner consistent with the manner in which the UN
Convention addresses them."'
6. WatercourseAgreements
As discussed earlier, the 1995 Protocol does not address the
relationship of existing and future watercourse agreements to that same
1995 Protocol, despite the reference in its preamble "to the existence of
other Agreements in the SADC region regarding the Common utilization
of certain watercourses."13 The Revised Protocol language is based on
Article 3 of the UN Convention, albeit with one significant modification." 4
Both the UN Convention and the Revised Protocol agree that the rights and
obligations of watercourse states arising from agreements already in force
are not affected by the UN Convention or the Revised Protocol."' Similarly,

110. Article 9 of the UN Convention deals with the regular exchange of data and
information on the condition of the watercourse, in particular information of a hydrological,
meteorological, hydrogeological, and ecological nature that is related to water quality as well
as related forecasts. UN Convention, supra note 61, art. 9. Article 3(6) of the Revised Protocol
deals, in less detail, with the same issues. Revised Protocol, supranote 1, art. 3(6).
111. Article 8 of the UN Convention deals with the general obligation to cooperate on the
basis of sovereign equality, territorial integrity, mutual benefit and good faith in order to
attain optimal utilization and adequate protection of an international watercourse. See UN
Convention, supra note 61, art. 8. Article 4 of the Treaty establishing the SADC lays down
general principles according to which the SADC and its Member States shall act. See Treaty
of SADC, supra note 18, art. 4. Such principles include sovereign equality, equality, balance,
and mutual benefit. Moreover, Article 3(5) of the Revised Protocol deals with an undertaking
of the Member States to pursue and establish close cooperation with regard to the study and
execution of all projects likely to have an effect on the regime of the shared watercourse. See
Revised Protocol, supra note 1,art. 3(5).
112. See Revised Protocol, supranote 1, art. 4(3), art. 24-26.
113. See 1995 Protocol, supranote 45, at 1.
114. See UN Convention, supranote 61, art. 3.
115. See id. art. 3(1); Revised Protocol, supra note 1, art. 6(1). It is worth noting that a
number of agreements have been concluded between the countries of the SADC Region on
some of the shared rivers or for the establishment of cooperative arrangements or institutions.
As one author stated, "Between SADC countries alone, there were 23 agreements signed in
the last Century on international management of rivers." Leestemaker, supra note 15, at 140.
Such agreements include the Treaty between South Africa and Lesotho on the Lesotho
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both agree that such watercourse states may consider harmonizing such
agreements with the UN Convention or the Revised Protocol.1 6 With
regard to future agreements, the UN Convention gives the watercourse
states the right to enter into agreements that "apply and adjust" the
provisions of the UN Convention. The Revised Protocol does not allow
future agreements to "adjust" its provisions, only to "apply" them."7 This
is certainly a significant difference.
Since the UN Convention is a universal framework instrument that
is supposed to cater to the particular characteristics of different international watercourses, as well as to the varying interests of different riparian
states, it is not surprising that the Convention has allowed such "adjustment" to its provisions by future agreements. The Revised Protocol, on the
other hand, is a regional instrument whose application is limited to certain

Highlands Water Project, entered into on October 24,1986. See generally Treaty on the Lesotho
Highlands Water Project, Oct. 24, 1986, Lesotho-S. Afr., in FAO LEGAL OFFICE, UNITED
NATIONS, TREATIES CONCERNING THE NON-NAVIGATIONAL USES OF INTERNATIONAL
WATERCOURSES, AFRICA 172 (1997); Agreement on the Action Plan for the Environmentally

Sound Management of the Common Zambezi River System, May 28, 1987, Bots.-Mozam.Tanz.-Zambia-Zimb., 27 I.L.M. 1109. Botswana, Mozambique, South Africa, and Zimbabwe
signed an agreement on June 5, 1986, on the establishment of the Limpopo Basin Permanent
Technical Committee (agreement on file with author). South Africa and Mozambique signed
an agreement on July 26, 1996, on the Establishment and Functioning of the Joint Water
Commission (agreement on file with author). Angola, Botswana, and Namibia entered into
an agreement on August 28,1995, on the establishment of a Permanent Okavango River Basin
Commission. See generally Agreement Between the Governments of the Republic of Angola,
the Republic of Botswana, and the Republic of Nambia on the Establishment of a Permanent
Okavango River Basin Water Commission, Sep. 16,1994, in FAO LEGAL OFFICE, supra at 142.
Swaziland and South Africa signed the Treaty on the Development and Utilization of the
Water Resources of the Komati River on March 31, 1992. See id. at 242 (according to Article
5 of this Treaty, the Komati River is an integral part of the Incomati river, See supraTable 4.)
For a list of most of the agreements signed among the SADC countries on international rivers,
see CHENJE Er AL., supra note 4, at 164-65.
116. Article 3(2) of the UN Convention states, "Notwithstanding the provisions of
paragraph 1, parties to agreements referred to in paragraph 1 may, where necessary, consider
harmonizing such agreements with the basic principles of the present Convention." See UN
Convention, supra note 61, art. 3(2). On the other hand, Article 6(2) of the Revised Protocol
uses relatively stronger language by stating that "[njotwithstanding the provisions of
paragraph 1, parties to agreements referred toinparagraph 1 may harmonise such agreements
with this Protocol." Revised Protocol, supra note 1, art. 6(2). The reference inboth instruments
to "paragraph I" is a reference to Article 3(2) of the UN Convention and Article 6(1) of the
Revised Protocol, respectively.
117. Article 3(3) of the UN Convention states that "Watercourse States may enter into one
or more agreements, hereinafter referred to as 'watercourse agreements' which apply and
adjust the provisions of the present Convention to the characteristics and uses of a particular
international watercourse or part thereof." UN Convention, supra note 61, art. 3(3). On the
other hand, Article 6(3) of the Revised Protocol states that "Watercourse States may enter into
agreements, which apply the provision of this Protocol to the characteristics and uses of a
particular shared watercourse or part thereof." Revised Protocol, supra note 1, art. 6(3).
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defined countries and watercourses. As such, the obligation that the
Revised Protocol "apply" without adjustment to future agreements seems
appropriate because it provides both stability and predictability.
Both the UN Convention and the Revised Protocol state that future
agreements could cover all or part of the watercourse or they could apply
to a particular project or program.118 Both also agree that the rights or
obligations of riparian states that are not parties to a certain agreement are
not affected by such agreements." 9 In addition, both instruments give
every watercourse state the right to participate in negotiations and become
a party to any watercourse agreement that applies to the entire watercourse."' If such an agreement may affect the use of a watercourse by
to participate in consultaanother watercourse state, the latter is entitled
21
tions or negotiations of that agreement.
This comparative analysis of the Revised Protocol and the UN
Convention shows that the Revised Protocol has drawn considerably from
the UN Convention. This should not come as a surprise given that the UN
Convention codifies a number of customary international water law
principles such as equitable and reasonable utilization, the obligation not
to cause significant harm, the obligation to protect the environment, and
the obligation to notify other riparian states of, and to consult with them
on, planned measures." Moreover, it should also be added that nine of the
fourteen member states of the SADC voted for the UN Convention and
only one abstained.123 It is logical then that the provisions of international
water law endorsed by the majority of the SADC countries through their
vote for the UN Convention would be incorporated in the SADC Revised
Protocol.

118. See UN Convention, supra note 61, art. 3(4); Revised Protocol, supra note 1,art. 6(4).
119. See UN Convention, supra note 61, art. 3(6); Revised Protocol, supra note 1,art. 6(5).
120. See UN Convention, supranote 61, art. 4; Revised Protocol, supra note 1, art. 6(6).
121. See UN Convention, supra note 61, art. 4(2); Revised Protocol, supra note 1,art. 6(7).
122. See McCaffrey, supra note 74, at 27. It should be noted that the Revised Protocol
makes explicit reference to the rules of the customary international water law. Article 3(3) of
the Revised Protocol states that "State Parties undertake to respect the existing rules of
customary or general international law relating to the utilization and management of the
resources of shared watercourses." Revised Protocol, supra note 1, art. 3(3).
123. The nine SADC countries that voted for the UN Convention are Angola, Botswana,
Lesotho, Malawi, Mauritius Mozambique, Namibia, South Africa, and Zambia. Tanzania
abstained, while the Democratic Republic of Congo, Seychelles, Swaziland, and Zimbabwe
did not participate in the voting. G.A. Res. 51/229, U.N. GAOR, Law on Non-Navigational
Uses of International Watercourses, U.N. Doc. A/51/L.72 (1997).
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B. Main Differences between the UN Convention and the Revised
Protocol
In addition to the above concepts, the Revised Protocol has drawn
considerably from the UN Convention; however, the Revised Protocol
addresses a number of issues differently from that Convention. These
issues include navigational uses of shared watercourses, institutional
framework, settlement of disputes, final provisions, and the relationship
between the 1995 Protocol and the Revised Protocol.
1. Navigational Uses
The process of evolution and codification of the principles of
international water law regarding navigational uses started relatively early.
The Act of the Congress of Vienna of June 9, 1815, established, in Article
109, the principle of freedom of navigation for all riparian states on a
reciprocal basis."2 This principle of freedom and priority of navigation
continued to prevail and was reconfirmed by the Act of the Congress of
Berlin with regard to the Congo and Niger rivers." The Treaty of Versailles
continued the liberalization trend by opening all "the navigable rivers of
Europe to all nations."" The freedom and primacy of navigation gradually
started to erode, however, due to the industrial revolution and the increase
in population. This population increase resulted in new uses of the waters
of the rivers such as for irrigated agriculture and hydropower. After the
Second World War and the division of Europe into east and west camps,
freedom of navigation began to be restricted to riparian countries only.'2
This restriction still remains and seems to represent contemporary
customary international law in this field."2
The title of the UN Convention clearly indicates that it is dealing
with the law of the non-navigational uses of international watercourses.'
Article 1(1) explains this matter further by stating that navigational uses of
international watercourses are not within the scope of the present
Convention except insofar as other uses affect navigation or are affected by

124. For the Act of the Congress of Vienna, see WILHEM G. GREWE, I FONTS HisTORIALE
IuRis GENTIUM [Sources Relating to the History of the Law of Nations) 455 (1992).

125. For the Act of Congress of Berlin, see 3 AM. J.INT'L. L. [Supp.] 7 (1909). The purpose
behind the expansion of the concept of freedom of navigation to the Congo and Niger rivers
was to facilitate the conquest of Africa by the European colonial powers. See BELA VrTANYI,
THE INTERNATIONAL REGIME OF RIVER NAVIGATION 98 (1979). See also R. R. BAXTER, THE LAW
OF INTERNATIONAL WATERWAYS 149-86 (1964).
126. Caflisch, supranote 92, at 7.
127. Id.
128. Id.
129. The title of the Convention, The United Nations Convention on the Law of the NonNavigational Uses of International Watercourses, clearly excludes navigational uses.
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navigation.'" This Article should be read together with Article 10(1) of the
UN Convention, which indicates that in the absence of an agreement or
custom to the contrary, no use of an international watercourse enjoys
inherent priority over other uses."' As one scholar explained, Article 10(1)
of the UN Convention was "originally conceived as a provision that would
clearly specify that navigational uses no longer enjoy inherent priority over
non-navigational ones.""
Like the 1995 Protocol, but unlike the UN Convention, the Revised
Protocol extends to navigation.'3 Article 1(1) defines "navigational use" as
"use of water for sailing whether it be for transport, fishing, recreation or
tourism.""u Article 3(2) of the Revised Protocol, which extends freedom of
navigation to all the riparians of a watercourse, states that
The utilization of shared watercourses within the SADC
Region shall be open to each Watercourse State, in respect of
the watercourses within its territory and without prejudice to
its sovereign rights, in accordance with the principles
contained in this Protocol. The utilization of the resources of
the watercourses shall include agricultural, domestic,
industrial, navigational and environmental uses."
Thus, the Revised Protocol has clearly codified the principle of customary
international law, which opens the international watercourse for navigation
to all riparian countries.-" Addressing the issue of navigation and
extending it to all riparian countries of the watercourse is a commendable

130.
131.
132.
133.
134.

See UN Convention, supra note 61, art. 1.
See id. art. 10(1).
McCaffrey, supra note 74, at 22.
See UN Convention, supranote 61, art. 1(1); Revised Protocol, supra note 1,art. 3(2).
This definition of navigation seems wider than the generally used definition that

associates navigation with economic uses. See THE LAW OF INTERNATIONALDRAINAGE BASINS,

supra note 49, at 7.
135. This Article is basically similar to Article 2 (1) of the 1995 Protocol. UN Convention,
supra note 61, art. 3; 1995 Protocol, supranote 45, art. 2.
136. Botswana and Namibia agreed, prior to submission of their dispute over the
Kasikili/Sedudu Island to the International Court of Justice, that navigation in the Chobe
River around the island should remain unimpeded, including free movement of tourists. The
International Court of Justice incorporated this agreement on unimpeded navigation as part
of its judgment. See Kasikili/Sedudu Island (Bots. v. Namib.), General List No. 98, 1999 WL
1693057 (I.C.J. Dec. 13, 1999).
Moreover, the Court agreed with the requirement imposed by Botswana that all
tourist boats should be registered because of Botswana's concerns about environmental
pollution of the Chobe. Botswana explained that some tourist boat operators tended to
transport their boats from the Okavango River, which is infested with river weeds, down to
the Chobe river. The Court found that this requirement was supported by the Laws of
Botswana Aquatic Weeds (Control) Act, 1971. Thus, the principle of freedom of navigation
for all riparian states has been subjected to environmental considerations.
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step, particularly in light of the fact that the SADC Region includes six
landlocked states among its fourteen members. 37 Those landlocked states
should be able to use the shared rivers with other countries to reach the
sea,'3
2. InstitutionalFramework
Article 5 of the Revised Protocol deals with the institutional
framework for implementing the Protocol and establishes a number of
committees with varying functions. Those committees include the
Committee of the Water Ministers, the Committee of Water Senior Officials,
the Water Sector Coordinating Unit, and the Water Resources Technical
Committee and Sub-Committees.
At the top of the structure is the Committee of the Water Ministers
of the SADC, whose main responsibilities are to oversee and monitor
implementation of the Protocol and assist in resolving potential conflicts on
shared watercourses." This is followed by the Committee of Water Senior
Officials, whose responsibilities include examining all reports and
documents put before them by the Water Resources Technical Committee
and the Water Sector Coordinating Unit."4 The Coordinating Unit
organizes and manages all technical and policy meetings and mobilizes
financial and technical resources needed to implement the Revised
Protocol. The Technical Committee provides technical support and advice
to the Committee of Water Senior Officials and discusses issues tabled by
the Water Sector Coordinating Unit."'
In addition, the Revised Protocol obliges the Watercourse States to
undertake to establish appropriate institutions such as watercourse
commissions, water authorities, or water boards."' These institutions seem
more appropriate for the implementation of the Revised Protocol than the
committees that the 1995 Protocol purported to establish for its implementation." The UN Convention has not established an institutional mechanism for overseeing its implementation because it is a framework
convention.'" As such, it is different from other conventions such as the
Law of the Sea Convention, whose very nature requires an institutional
arrangement for overseeing its implementation.

137. See supranote 3.
138. See Revised Protocol, supra note 1, art. 5(2)(a)-(d).
139. See id. art. 5(2)(a).
140. Id. art. 5(2)(b).
141. Id.art. 5(2)(c).
142. Id. art. 5(3).
143. See 1995 Protocol, supra note 45, art. 3-5 (on the establishment and functions of the
river basin management institutions).
144. See UN Convention, supra note 61, preamble.
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3. Dispute Settlement
The UN Convention lays down elaborate procedures and
mechanisms for settlement of disputes. It also includes a separate annex
with 14 articles on arbitration.'" Unlike the UN Convention, the Revised
Protocol establishes a simple procedure and mechanism for dispute
settlement. It states that the parties shall strive to resolve all disputes
regarding implementation, interpretation, or application of the provisions
of the Revised Protocol amicably and in accordance with the principles
enshrined in Article 4 of the Treaty.1" As discussed earlier, those principles
include the sovereign equality of all members; solidarity, peace and
security; and the peaceful settlement of disputes. Like the 1995 Protocol, the
Revised Protocol also stipulates that disputes between States that are not
settled amicably shall be referred to the Tribunal. Those between the SADC
and a State party shall also be referred to the Tribunal for an advisory
opinion. 7 According to the 1992 Treaty establishing the SADC, the
decisions of the Tribunal are final and binding.'"
4. FinalProvisions
The Revised Protocol includes a number of articles dealing with
miscellaneous issues such as signature, ratification, entry into force,
accession, amendment, withdrawal, termination, depositary, and the status
of the 1995 Protocol. 49 The Revised Protocol was concluded in three
original texts in English, French, and Portuguese languages, all texts being
equally authentic."5 The 1995 protocol was concluded in English and
Portuguese only. 5' The addition of the French language is dearly to
accommodate the Democratic Republic of Congo, which was not a party to
the 1995 Protocol. The UN Convention, a universal treaty, was concluded
in Arabic, Chinese, English, French, Russian, and Spanish, with each text
being equally authentic. 2
The Revised Protocol enters into force 30 days after the deposit of
the instruments of ratification by two-thirds of the Member States of the

145. Id. art. 3(2) (stating that if the parties to a dispute cannot reach agreement by
negotiations, they may jointly seek the good offices of a third party, or request mediation or
conciliation by a third party, or make use of any joint watercourse institutions, or agree to
submit the dispute to arbitration or to the International Court of Justice).
146. See Revised Protocol, supra note 1, art. 7(1).
147. Id.art. 7(3).
148. See Treaty of SADC, supra note 18, art. 16(5).
149. See Revised Protocol, supra note 1, art. 8-16.
150. Id. at 330.
151. See 1995 Protocol, supra note 45, at 17.
152. See UN Convention, supra note 61, art. 37.
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SADC." 3 Amendments to the Revised Protocol shall be adopted by a
decision of three-fourths of the Summit members who are parties to the
Protocol after preliminary consideration by the Council and after a threemonth notification to the Member States. 154 Any state party to the Revised
Protocol may withdraw. This withdrawal shall become effective one year
after giving notice to this effect. Although the withdrawing state shall cease
to enjoy all rights and benefits under the Protocol, it shall remain bound by
all the obligations emanating therefrom for a period of one year after giving
notice."s The Revised Protocol may be terminated by a decision of threequarters of the members of the Sumnit.1 -6 Those provisions are similar to
the provisions enunciated under the 1995 Protocol. On the other hand, the
UN Convention does not include any provisions on amendments,
withdrawal, or termination. Those matters are dealt with under the Vienna
Convention on the Law of Treaties. 15 7
Article 16 of the Revised Protocol states that upon its entry into
force, the 1995 Protocol shall be repealed and replaced by the Revised
Protocol. The rights and obligations of any state that became a party to the
1995 Protocol but who does not become a party to the Revised Protocol
shall remain in force for one year after the Revised Protocol has entered
into force." s
This situation is indeed interesting and presents a number of
questions. Given the considerable differences between the two instruments,
will the 1995 Protocol remain dormant, or will it be invoked during the
interim period until the Revised Protocol enters into force and effect? It
seems unlikely that the 1995 Protocol will be invoked in the interim period.
In my view, it is being kept in force because repealing it before the Revised
Protocol enters into force would have resulted in a vacuum that might have
sent the wrong signal with regard to cooperation over shared watercourses
in the SADC Region. Furthermore, it took about three years for the 1995
Protocol to enter into force and effect and that may be the period that the
Member States of the SADC will need to finalize their instruments of
ratification to enable the Revised Protocol to enter into force. As such,
maintaining the 1995 Protocol in force in the interim appears to be an
appropriate decision.

153. See Revised Protocol, supra note 1,art. 10. This translates into ten member countries
out of fourteen SADC members. The UN Convention needs 35 instruments of ratification to
enable it to enter into force. See UN Convention, supranote 61, art. 36.
154. Revised Protocol, supra note 1,art. 12.
155. Id.art. 13.
156. Id. art. 14.
157. Vienna Convention on the Law of Treaties, May 23,1969, 8 I.L.M. 679,694,699.
158. Revised Protocol, supra note 1,art. 16.
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VIII. CONCLUSION
The Southern African Region faces acute problems with regard to
freshwater resources both in terms of availability and in terms of spatial
and seasonal variations. The steady increase in the population of the
countries of the SADC Region coupled with the increase in urbanization
will continue to add more pressure to the competing demands on limited
water resources. This situation is further complicated by the large number
of transboundary rivers in the SADC Region. Under these circumstances,
it is not surprising that the countries of the SADC have placed the use and
protection of watercourses, as well as the larger issue of cooperation
between the users of shared watercourses, at the top of their agenda.
The signing and entry into force of the 1995 Protocol was certainly
an important step towards cooperation among the SADC countries in the
sharing and management of their common water resources. The revision
and updating of the 1995 Protocol to incorporate recent developments in
this field and to make the provisions of the Protocol largely consistent with
the UN Convention are also significant developments because they align
the Revised Protocol with internationally accepted norms in the field of
shared watercourses. The provision of the Revised Protocol that obliges the
member states to apply the Protocol to future agreements without
adjustment is a praiseworthy deviation from the UN Convention. The
Revised Protocol is also praiseworthy because it brings stability and
predictability to the region's watercourse agreements. The regional nature
of the Protocol and the defined sphere of watercourses that it is supposed
to cover need more certainty, while the global nature of the UN Convention
requires more flexibility. However, the manner in which the Revised
Protocol has addressed the principle of equitable and reasonable utilization
and the obligation not to cause significant harm is likely to generate some
controversy as to which of the two has priority.
The inclusion of navigation provisions in the Revised Protocol and
the expansion of freedom of navigation to all the riparian states of the
watercourse on a reciprocal basis is another progressive and praiseworthy
development. This is particularly true since half of the continental members
of the SADC are landlocked states to whom these rights are crucial. Equally
interesting are both the provisions regarding the period between the
signing and the entry into force of the Revised Protocol and the provisions
regarding the rights and obligations of the parties to the 1995 Protocol who
fail to become parties to the Revised Protocol. Maintaining the 1995
Protocol in the interim is appropriate because it fills the gap until the
Revised Protocol enters into force.
The sharp variations among the SADC countries in their size,
population, economic vitality, fresh water resources availability, and
institutional capacity, as well as downstream and upstream locations, may
create apprehension among some SADC countries about the prospects for
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meaningful cooperation. Similarly, pre-existing disputes as well as
potential disputes may persist for some time. The recent positive developments in the Region, however, such as the peaceful resolution of the
disputes over the Kasikili/Sedudu Island between Namibia and
Botswana,1 as well as the cooperative environment that led to the
conclusion of the Revised Protocol and six other Protocols," ° should allay
such apprehensions and assist in resolving existing and potential disputes.
These positive developments should also assist in making shared water
resources a catalyst for cooperation rather than a source of conflict.
All of this progress provides a good basis for the SADC's future
cooperation. Taking the necessary steps for implementing the provisions
of the Revised Protocol after it enters into force and maintaining the
cooperative spirit generated by its conclusion will undoubtedly be the next
challenge for the countries of the SADC Region. Indeed, it will be the real
challenge since it addresses the most precious and scarce resource in the
Region.

159. See supranote 20.
160. See supranote 38.

